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In the United States Circuit Court of AppealSf for the Ninth

Circuit.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,
Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Stipulation as to Printing of Record.

It is hereby stipulated by the plaintiff in error, by

its attorneys, and the defendant in error, by its attor-

neys, that in printing the record in the above-entitled

action, the clerk shall omit therefrom the following doc-

uments and records:

The Complaint being pages 1 to 10. inclusive, of the

original record; the Summons, being pages 11 to 13, in-

clusive of the original record; the Petition, Order, Bond,

and Orders approving bond on removal, which are the

removal papers, being pages 14 to 19, inclusive, of the

original record; the Demurrer being page 20 of the orig-

inal record; the Demurer, with certificate, being page 21

of the original record; the notice of filing papers on re-

moval being page 22 of the original record; the Order
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Sustaining the Demurrer, being page 23 of the original

record; and the Stipulation, being page 39 of the original

record.

It is further stipulated that the documents and papers

above mentioned to be omitted from the printed record

shall be preserved by the clerk, and may be referred to

iby counsel or the Court, if found necessary during the

course of the argument, or otherwise, during the disposi-

tion of the cause.

It is further stipulated that this case was remove!

from the District Court of the Third Judicial District

of the State of Idaho, in and for the County of Owyheo,

by regular and appropriate proceedings for that pur-

pose, and the certified transcript filed in the court below.

July 31, 1902.

WYMAN & WYMAN,

Attorneys for Plaintiff in Error.

E. M. WOLFE, and

HAWLEY & EUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : No. 883. United States Circuit Court of

Appeals, for the Ninth Circuit. Owyhee Land & Irriga-

tion Company, vs. C. C. Tautphaus. Stipulation as to

Printing Kecord. Filed August 4, 1902. F. D. Monck-

ton, clerk.



vs. C. G. Tautphaus,

In the Circuit Court of the United States, Ninth Circwt,

Central Division of the District of Idaho.

C. O. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Amended Complaint.

Plaintiff for cause of action against the defendant al-

leges:

I. That plaintiff is informed and believes and on

such information and belief alleges the fact to bo: That

the defendant at all times mentioned in this complaint

was and now is a corporation, organized and existing

under the laws of the State of Rhode Island, with prin-

cipal office in the city of Providence, in the State of

Rhode Island, and as such corporation is doing business

in Owyhee Countj^, in the State of Idaho.

II. That on the 5th day of June, 1893, plaintiff and

defendant entered into a contract and agreement in

writing by the terms of which plaintiff agreed to con

struct and build a canal in Owyhee County, State of

Idaho, from a point on Bruneau River, about two miles

from its mouth, to a point near Snake River, known as

Birch Creek. For the construction of said canal, de-
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fendant agreed to pay plaintiff the sum of one hundred

and fifty thousand dollars, of which sum three-fourths,

or one hundred twelve thousand five hundred dollars

was to be lawful money of the United States, and one-

fourth, or thirty-seven thousand five hundred dollars in

bonds of the company at par with accrued interest.

A copy of said contract is hereto attached and marked

Exhibit "A,-' and made a part of this complaint.

III. That plaintiff has duly performed all the condi-

tions of said contract, and in an honest and workmanlike

manner, constructed said canal and completed the same,

and said canal was so completed under said contract

and accepted by the said defendant on the 6th day of Jan-

uary, 1896.

IV. That there has been paid on said contract for the

construction of said canal the following:

Cash $ 69,648.14

In bonds 37,500.00

Total payment $107,148,14

Which leaves a balance now due and owing this plaintiff

from defendant, under said contract of forty-two thou-

sand eight hundred and fifty-one 86-100 dollars, and in-

terest thereon from said sixth day of January, 1896, at

the rate of ten per cent per annum, no part of which

balance or interest thereon has been paid.

Wherefore, plaintiff prays judgment against the de-

fendant for the sum of forty-two thousand eight hundred

and fifty-one 86-100 dollars, and interest thereon tvovs.
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January 6th, 1890, at the rate of ten per cent per annum,

and cost of this action.

E. M. WOLFE,

HAWLEY & PUCKETT,

Plaintiff's Attorneys.

State of Idaho, T
Lss.

County of Ada. J

E. M. Wolfe, being first duly sworn on oath says:

That he is one of the attorneys for plaintiff in the abovt-

entitled action, that he has heard the complaint read,

and knows the contents thereof, and the facts therein

stated are true of his own knowledge, except as to the

matters therein stated to be on information or belief,

and as to those matters he believes it to be true; this

verification is made by the said attorney for the reason

the plaintiff is absent from the county where plaintiff's

said attorney resides.

E. M. WOLFE.

Subscribed and sworn to before me, this 2d day of

October, 1899.

j-geal] A. L. KICHARDSON,
Clerk.

By H. L. Richardson,

Deputy.

Exhibit "A,"

An agreement made this 5th day of June, 1893, be-

tween C. C. Tautphaus of Idaho Falls, Bingham County,

Idaho, and The Owyhee Land and Irrigation Company,
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a corporation organized under the laws of the State of

Rhode Island, and operating at Grand View, Owyhee

County, Idaho.

For and in consideration of the sum hereinafter mei;-

tioned, the said C. C. Tautphaus, contractor, binds him-

self to complete the irrigation system of The Owyhee
Land and Irrigation Company; the said irrigation sys-

tem shall include the construction in all its details of

the main canal of the Owyhee Land and Irrigation Com-

pany, including stream crossings, waste and lateral

gates and in general all the appurtenances and require-

ments of a finished canal.

The said irrigation system consists of the dam and

headgates on the Bruneau Eiver, and the main canal on

the south side of Snake River.

It is understood that the dam and headgates are in

charge of the Owyhee Land and Irrigation Comipany,

and that the said C. C. Tautphaus is in no way respon-

sible for them, or for their construction throughout thi.^;

contract; the said C. C. Tautphaus shall be known as

the contractor; the Owyhee Land and Irrigation Com-
pany shall be known as the Company, and the chief en-

gineer of the Owyhee Land and Irrigation Company
shall be known as the Engineer.

*

DIMENSIONS.

The dimensions of the aforesaid "Main Canal" are to

be as follows from the headgates to the drainage canal,

discharging into Snake River at the Big Eddy, a dis-

tance of about two and a quarter miles (2|) from the

headgates; the canal shall have a bottom width of thirty
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(30) feet, aud the water section shall have a depth of six

(6) feet, and a top width of forty-eight (48) feet, with sub-

stantial banks of such dimensions as the engineer may

designate from the aforesaid Big Eddy to the end of the

tenth mile from the headgates; the canal shall have a

bottom width of sixteen (16) feet, and the water section

shall have a depth of six (6) feet, and the top width of

thirty-fonr (34) feet, with such banks as the engineer

may direct; from the end of Ihe tenth mile to the end

of the main canal at Birch Creek, the canal shall have a

bottom width of sixteen (IG) feet, and the water section

shall have a depth of four (4) feet, and a top width of

twenty-eight (28) feet, with banks of such dimensions

as the engineer may direct; but it is understood that

these general dimensions may be varied at the option

of the engineer, either before or during the progress of

construction, and all details as to side slopes of excava-

tion and embankments shall be decided by the engineer.

As a preliminary to construction, the surface of exca-

vations and the base of embankments shall be carefully

cleared of brush to a distance of ten (10) feet outside of

the slope stakes. Unless permission is expressly granted

by the engineer, the natural bank outside of excava-

tion stakes, whether upon level ground or side-hill work,

must be preserved intact, and no runway shall be cut

through this natural bank lower than the intended

water surface of the canal.

No borrow pits shall be made within ten (10) feet of

the toe of an embankment, and all borrow pits must be

so drained as to prevent the accumulation of water.
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No waste banks must be made within ten (10) feet of

the slopes of the canal, and all waste banks must be go

made that their tops shall drain away from the canal.

All waste banks must be deposited in a regularly and

shapely manner.

All excess of material beyond what is required to

make banks of the specified dimensions, must be dis-

tributed in a regular manner upon the outside slopes of

the embankment, and no material must be placed above

the regular grade of the top of the bank.

All perishable material and all deposits of coarsie

gravel must be removed from the base of an embank-

ment, and the ground must be well plowed in such man-

ner as may be directed by the engineer.

In the case of embankments across gulches, trenches

must be made of sufficient depth to reach reliable

miaterial before the embankment is commenced.

Embankment must be built up in regular courses not

exceeding two feet in depth, and must be well packed,

either by the passage of teams in ordinary work, or by

means of harrowing and rolling in machine work.

All large masses, whether of rock, hard pan or frozen

material, must be placed upon the outer part of the em-

bankment, and only the finer material shall be placed

near the water section.

All work whether in excavation or embankment must

be truly and carefully finished in accordance with the

instructions of the engineer.

All slope stakes' and all banch marks and reference
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points must be carefully preserved in their original posi-

tions.

Stream crossings will be made by embankment or

flume as may be directed by the engineer, and waste

water and lateral gates built in accordance with the

plans furnished by the engineer, will be placed at such

points as he may designate.

All usual and reasonable precautions, such as tamp-

ing and puddling, and the use of selected material, shall

be taken to prevent leakage around the ends of tim-

ber structures.

On all that portion of the work betw^een the headgates

and station forty-six (46), a trench shall be excavated at

the outer edge of the bottom of the canal. This trench

shall not be less than three (3) feet wide, and four (4)

feet deep, and shall be carried down to impermeable

material or to a depth not exceeding ten (10) feet.

After inspection and approval by the engineer, this

trench must be filled with select material, well puddled,

and the puddling must be carried as a lining to the bank

not less than two (2) feet in thickness from the bottom

of the canal to the water surface.

The bank of the canal for a distance of sixty feet from

the headgates must be protected by well laid dry wall

similar to that already in place, and the canal bank must

be carried to a junction with the south abutment of

the dam.

The payments upon the work will be confined to the

first six miles from the headgates until this portion of

the canal is completed.
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Work will be passed upon by the engineer as finished,

as soon as it may be completed to his satisfaction, but

the contractor will be responsible for damage by flood,

the caving of banks, or otherwise until the work is final-

ly accepted by the engineer.

Upon completion of the first six miles of the work

measured from the headgates, to the satisfaction of the

engineer, this portion of the canal shall be accepted, and

the contractor relieved of responsibility for it.

The remainder of the work will only be finally accepted

upon the completion of the entire canal.

Estimates will be furnished the contractor at the end

of each month of the amount of material moved by the

contractor previous to the date of the estimate, but no

classification of material will be made.

It is expressly understood that the entire work is

under the supervision of the engineer, constructed upon

his plans, and subject to his approval, and that his de-

cision as to the sufficiency of the work shall be final and

binding.

It is expressly understood and agreed that the consid-

eration hereinafter mentioned is intended to cover every

possible contingency that may arise during the construc-

tion of the work, and that in no case will any claim for

extra compensation be allowed, and the contractor also

agrees without extra compensation to open at his own

expense a direct wagon road from Grand View Ferry

to Mountain Home.

For the above specified work the company agrees to

pay the contractor a total sum of one hundred and fifty



vs. C. C. Taulphaus. 11

thousaud dulhii's ($150,000), of which three-quarters, or

oue hundred aud twelve thousand five hundred dollars

(1112,500), is to be in lawful money of the United States,

aud the balance of thirty-seven thousand five hundred

dollars (P7,500), in bonds of the company at par with

accrued interest, each bond to be accompanied by twenty

per cent of its face value in stock of the company.

The company binds itself to pay for the work at a

minimum rate of eight thousand dollars (|8,000) per

month, beginning with tlie payment for the work done

in the month of July, 1893; of this amount six thousand

dollars ($6,000) is to be in money, and the balance of two

thousand dollars (12,000) in bonds with accrued interest

and stock as specified above.

Provided, however that the engineer's estimate shows

a balance of work performed, the value of which, less

the retained percentage, shall equal or exceed eight

thousand dollars.

Ten per cent (10%) of the estimated value of the work

performed will be retained until the entire work is com-

pleted and accepted, and until all claims against the

contractor and against his subcontractor which might

become a lien upon the work are satisfactorily settled.

The company reserves the right to increase the mini-

mum monthly payment of eight thousand dollars indefi-

nitely and the contractor agrees to put upon the work

such a force as will push the work to completion as

rapidly as the company provides the payment for it.

Provided, however, that this shall not force the con-
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tractor to work at a serious disadvantage in frozen ma-

terial.

Payment will be made by check upon receipt of the

engineer's estimate for the amount of the same, unless

it is in excess of the maximum monthly amount estab-

lished for the month covered by the estimate.

The date of payment shall be not later than the fif-

teenth of each month for the work of the previous month,

unless from unavoidable delay in the transmittal of

checks or estimates.

In addition to the above consideration, the company

agrees to pass the contractor and his entire individual

outfit, free of charge across its ferry at Grandview, until

his completion or abandonment of the contract.

It also agrees to give him free use of the buildings

near the dam, and of such portions of the outfit as may

be turned over to him at the time he commences work

upon the contract, all of the buildings and outfit shall

be returned to the company in good condition at or be-

fore the completion of the contract.

Signed on the part of the contractor:

C. C. TAUTPHAUS.

Signed on the part of the company:

OWYHEE LAXD AND IRRIGATION COMPANY,

By WHIPPLE V. PHILIPS,

President.

Witnesses:

CHARLES L. WING.

ANDREW J. WILEY.
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AMENDMENT TO CONTRACT.

The contract made on the 5th day of June, 1893, by and

between the Owyhee Land and Irrigation Company and

C. C. Tautphaus, for the construction of the main canal

of said company in Owyhee County, Idaho, is hereby

modified and amended as follows:

On payment by the company of all amounts due Jan-

uary 1, 1894, the minimum p^.yment to be made by the

company monthly, shall be reduced to three thousand

dollars per month, payable at seventy-five per cent in

cash, and 25 per cent in bonds of the company, with the

retention of 10 per cent as provided in the contract; said

minimum payment may be increased at any time to

eight thousand dollars per month, at the option of the

company.

The company shall advance to the contractor, on

March 1st, 1894, the ten per cent heretofore retained, and

shall then advance to him the sum of three thousand

dollars in addition to said sum so heretofore retain-

ed; said sum of three thousand dollars, to be credited by

the contractor as a part payment to that amount at the

end of three months from date of recommencing work on

said canal; work on said canal shall be stopped by the

contractor on January 1, 1894, and shall be resumed at
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the option of the company not later than June first,

1894.

OWYHEE LAND AND IRRIGATION COMPANY,
By WHIPPLE V. PHILIPS,

President.

C. C. TAUTPHAUS.
Witness:

EDWIN E. PHILIPS,

Witness for Whipple V. Philips.

[Endorsed]
:

No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land
and Irrigation Company. Col* plaint. Filed October

2, 1899. A. L. Richardson, Clork. By H. L. Richardson,

Deputy.

Tn the Circuit Court of the United f^tates for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,

Plaintiff,

.Vs.

THE OWYHEE LAND AND IRRIGA-I

TION COMPANY,
Defendant.

Answer to Amended Complaint.

Comes now the defendant above named and to plain-

tiffs amended complaint makes answer as follows:
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I.

Denies that on June 5th, 1893, or at any other time,

plaintiff and this defendant entered into any contract

or agreement in writing, and especially denies that they

entered into the contract set forth in plaintiff's amended

complaint.

II.

Defendant denies that plaintiff has performed the con-

ditions of any contract in writing between the plaintiff

and defendant, for the reason that no such contract was

entered into.

III.

Denies that any canal was completed or accepted un-

der said pretended contract set forth in plaintiff's

^amended complaint, and further denies that there is

any sum whatever due from defendant to plaintiff by

reason of said pretended contract, for the reason that no

such contract was ever entered into by the plaintiff and

defendant.

For a further answer to said amended complaint de-

fendant alleges:

IV.

That on August 17th, 1896, plaintiff herein brought an

action in the District Court of the Third Judicial Dis-

trict of the State of Idaho, in and for the county of

Owyhee, against this defendant and the American Loan

and Trust Company. That the said American Loan and

Trust Company and this defendant were duly sensed

with process and duly appeared in said action. That

said action was brought to recover judgment against



16 The Owyhee Land and Irrigation Co.

this defendant in the sum of forty-two thousand eight

hundred and fifty-one dollars and eighty-two cents upon

an alleged contract claimed to have been made by plain-

tiff and defendant wherein said complaint alleged that

the plaintiff in said action contracted or agreed to build

and construct a canal in Owyhee County, State of Idaho,

from a point on Bruneau River about two miles from its

mouth, to a point near Snake River known as Birch

Creek; and for the construction of which it was alleged

that this defendant agreed to pay plaintiff the sum of

one hundred and fifty thousand dollars, of which sum

three-fourths, or one hundred and twelve thousand five

hundred dollars was to be lawful money of the United

States, and one-fourth, or thirty-seven thousand five

hundred dollars in bonds of the defendant company at

par, with accrued interest.

That the pretended contract therein sued upon is the

same contract lierein sued on. That upon petition of

the defendants in said action the said cause was re-

moved to this court, and thereafter such proceedings

were in said action had and taken that a judgment was

therein duly given and made in favor of this defendant

and against the plaintiff.

Further answering plaintiff's amended complaint, and

by way of counterclaim, defendant alleges:

V.

That the defendant at all times mentioned in this

complaint was, and now is, a corporation organized and

existing under the laws of the State of Rhode Island,

with principal office in the city of Providence in the
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State of Rhode Island, and as such corporation is doing

business in Owyhee County in the State of Idaho.

VI.

That on the 16th day of April, 1898, in an action then

pending in tliis court, brought by plaintiff against this

defendant and the American Loan and Trust Company,

a judgment was duly given and made in favor of this

defendant and against said plaintiff for the sum of

lifty-six and 20-100 dollars. That said judgment has not

been paid, nor any part thereof, but that the same is still

due and owing and not satisfied.

Wherefore defendant prays that it may have judg-

ment against the plaintiff for the sum of fifty-six and

20-100 dollars and costs of suit.

WYMAN & WYMAN,
Defendant's Attorneys, 707 Main St., Boise, Idaho.

State of Rhode Island,!
> ss.

County of Providence, j

Horace K. Blanchard being first duly sworn according

to law, deposes and says: That he is the treasurer of the

Owyhee Land and Irrigation Company, the defendant in

this action; that he has read the above and foregoing

answer and knows the contents thereof, and that the

same is true of his own knowledge.

HORACE K. BLANCHARD.

Subscribed and sworn to before me this IGth day of

December, 1899.

CLARKE H. JOHNSON,

/ Notary Public.
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STATE OF RHODE ISLAND AND PKO\IDENCE

PLANTATIONS.

Providence—Sc. *

Office of the Clerk of the Appellate Division of the Su-

preme Court in Providence.

Providence, December IGth, A, D. 1899.

I, Bertram S. Blaisdell, clerk of the Appellate Divi-

sion of the Supreme Court of said State, in Providence,

in the county of Providence, the same being a Court of

Record, do hereby certify that Clarke H. Johnson, Esq.,

is a notary public in and for said State, and as such was,

at the time of signing- said certificate to the annexed

instrument, duly appointed and qualified and authorized

to administer oaths and take depositions and the proof

or acknovrledgment of deeds and other instruments;

that I am well acquainted with the handwriting of said

notary public, and verily believe that the signature to

the said certificate, purporting to be his, is genuine.

In attestation whereof I hereto subscribe my name,

and affix the seal of said Appellate Division of said

Court the day and year above written.

[Seal] BERTRAM S. BLAISDELL,

Clerk.

[10c. R. S.]

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land

and Irrigation Company. Answer. Filed December

20, 1899. A. L. Richardson, Clerk,
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In the Circuit Court of the United States, Ninth Circuitf

Central Division, District of Idaho.

a C. TAUTPIIAUS,
Plaintiff,

vs.

OWYHEE LAND AND IRRIGATION

COMPANY (a Corporation),

Defendant.

Amendment to Amended Complaint.

Comes now the plaintiff herein, and by leave of Court

first had and obtained, files the following as an amend-

ment to the amended complaint herein:

And in lieu of paragraph 2 of said amended complaint,

as follows: '

2. That on the 5th day of June, 1893, plaintiff and

defendant entered into a contract and agreement in

writing, by the terms of which plaintiff agreed to con-

struct and build a canal in Owyhee (bounty, State of

Idaho, from a point on the Bruneau River about two

miles from its mouth, to a point near Snalve River known

as Birch Creek. For the construction of said canal de-

;endant agreed to pay plaintiff the sum of |1 50,000, of

which sum three-fourths, or 5?112,50O was to be lawful

money of the United States, and one-fourth, or 137,500,

in bonds of the company at par with accrued interest:
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and the defendant agreed to pay for the work done by

plaintiff under said contract at a minimum rate of

^8,000 per month, beginning with the payment for the

work done in the month of July, 1898, of which said

amount |C),000 was to be in money, and |2,000 in bonds

of the company at par with accrued interest. That

afterwards, to wit, on or about the day of April,

1894, at the request of defendant the said contract was

modified by a further agreement in writing, which was

signed by both of the parties hereto, by the terms of

which the minimum payment to be made monthly by

the defendant to the plaintiff for payment for work for

defendant, was reduced to |3,000 per month, payable

seventy-five per cent in cash and twenty-five per cent

in bonds of defendant with accrued interest. That a

copy of said contract and of said amendment to the con-

tract is hereto attached and marked Exhibit "A," and

made a part of this complaint.

E. M. WOLFE and

HAWLEY & PTJCKETT,

Attorneys for Plaintiff.

[Endorsed] : No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus

vs. The Owyhee Land and Irrigation Company. Amend-

ment to Amended Complaint. Filed March 22d, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United titates for the Central

Division of the District of Idaho.

C. C. TAUTPllAUS,

Plaintiff,

vs.

THE OWYHEE LAND AND IKIIIGA-

TION COMPANY (a Corporation)

Defendant.

Waiver of Jury.

It is hereby stipulated by and between the attorneys

for the respective parties hereto, as follows:

A trial by jury is hereby waived; that special findings

of all the facts shall be made; that a bill of exceptions

may be prepared, allowed, signed and filed out of term;

and that either party may have thirty days after the

decision of this cause in which to serve the opposite side

with the proposed draft thereof, and such opposite side

may have ten days thereafter in which to propose amend-

ments thereto.

E. M. WOLFE and

HAWLEY & PUCKETT,

Attorneys for Plaintiff.

WY^MAN & WYMAN,
Attorneys for Defendant.

[Endorsed]: No. 17G. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus

vs. Owyhee Laud and Irrigation Company. Waiver of

Jurv. Filed March 20th, 1902. A. L. Richardson, Clerk.
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In tJie Circuit Court of the United StateSy Ninth Circuity

Central Division, of the District of Idaho.

C. C. TAUTPHAUS,

Plaintiff,

fVS.

THE OWYHEE LAND AND IKfilGA-

TION COMPANY (a Corporation),

' Defendant.

Findings and Conclusions.

This cause came regularly on for trial on the 22d day

of March, 1902, before the Court without a jury, a jury

.having been expressly waived by stipulation in writing

between the parties, duly filed, and by consent of the

parties given in open court; E. M. Wolfe, Esq., and

Messrs. Hawley & Puckett appearing for the plaintiff,

and Messrs. Wyman & Wyman appearing for the de-

fendant; and evidence, . oral and documentary, having

been submitted to the Court on the part of the parties,

the matter was submitted to the Court for judgment

and decision, and the Court having duly considered the

law and the evidence, and being fully advised in the

j>remises, and having heretofore and on the 24th day of

April, 1902, given and rendered its opinion herein:

Now, in accordance therewith, hereby makes and ren-

ders its decision, finding the followiug facts and conclu-

sions of law, to wit:
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FINDINGS OF FACT.

I.

That defendant is a corporatiou organized and exist-

ing under the hiws of the State of Khoile Island, and at

all the times mentioned in the complaint herein was do-

ing business in Owyhee County, in the State of Idaho.

II.

That on the 5th day of June, 1893, the plaintiff and

the defendant, by and through its i^resident, Whipple

V. Phillips, entered into a contract and agreement in

writing, a copy of which said contract and agreement is

attached to the amended complaint herein, and made a

part thereof and marked Exhibit "A," by the terms of

which agreement plaintiff agreed to construct and build

for the defendant a canal in Owyhee County, in the

State of Idaho, from a point on the Bruneau Hiver about

two miles from its mouth, to a point near Snake Kiver

known as Birch Creek; and that defendant agreed to pay

plaintiff the sum of $150,000 for constructing and build-

ing said canal, of which said sum |112.500 was to be paid

to plaintiff in lawful money of the United States, and

137,500 thereof in bonds of the defendant at par with

accrued interest. Said canal to be constructed upon the

plans and subject to the approval of the chief engineer

of defendant, the decision of said engineer a,s to the

sufficiency of said work to be final and conclusive.

III.

That after tlio oviuinnl niii-eiMncnt inul contract was

signed by said parties, and before the construction of
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the canal tlierein referred to had been commenced, at

the request of the defendant, said origiual agreement

was modified by an amendment thereto endorsed there-

on in writing changing- the minimum monthly payments

to be made by defendant to plaintiff, from |8,000, to

$3,000.

That said amendment is included in said Exhibit "A"

^,annexed to and made a pai't of the amended complaint

herein, and is in said Exhibit "A," marked and entitled

"Amendment to Contract."

IV.

That the defendant and its officers and directors was

and were at all times from and after the said contract

and agreement was made and entered into, fully advised

and informed in regard thereto, and a large part of the

contract price thereof was from time to time i^aid by the

defendant, and defendant received the benefits of plain-

tiff's labor upon said canal, and accepted said canal when

finished and entered into the possession and occupancy

thereof, and acquiesced in said contract and agreement

' after it was made, and at all that was done thereunder,

and was fully informed in regard to the making of said

contract, and plaintiff's work done thereunder, and

inever in any way dissented therefrom, and on the con-

trary, ratified, acknowledged and confirmed said con-

tract and agreement upon all occasions and at all times

after the same was made and entered into.

V.

That plaintiff has duly performed all the conditions of

said contract upon his part and constructed said canal
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and completed the same iu the manuer aud wiUiiu the

time provided in said contract and agrtMfment; and that

said canal was so completed under said contract, and

approved by the chief engineer of defendant, aud ac-

cepted by the defendant on the Gth day of January,

A. D. 1896.

That there has been paid upon said contract and as

part of the consideration due plaintiff thereunder, in

bonds of the defendant, the sum of |37,500, and in cash

the sum of |71,669, and that there is now due and owing

to plaintiff upon said contract and by reason of his per-

formance of the conditions thereof, the sum of |40,831,

with interest thereon at the rate of seven per cent per

annum from January 6th, 1896; which said interest

amounts to the sum of $18,022.35, and the total amount

of said principal sum and interest being the sum of

158,853.35.

VII.

That all of the allegations of the amended complaint

herein are true, except in those particulars wherein it

has been corrected in these findings, and that all of the

allegations of defendant's answer to said amended com-

43laint are untrue, except subdivision 5 thereof.

CONCLUSIONS OP LAW.

And as conclusions of law from the foregoing findings

of fact, the Court finds:

1st. That the contract and agreement referred to was

and is the contract and agreement of defendant.
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2(1. That there is now due to the plaintiff from de-

fendant upon said contract and agreement, and by reason

of plaintiff's compliance with his agreements and cove-

nants thereunder, the sum of $58,853.35, for which said

sum the plaintiff is entitled to judgment, together with

his costs.

Let judgment be entered accordingly.

April 24th, 1902.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus vs.

Owyhee Land and Irrigation Company. Findings and

Conclusions. Filed April 21th, 1902. A. L. Kichardson,

Clerk.

In the Circuit Court of the United States, Ninth Circuity

Central Division, District of Idalw.

C. C. TAUTPHAUS,
Plaintiff,

vs.

OWYHEE LAND AND IREIGATION

COMPANY (a Corporation),

Defendant.

Judgment.

Judgment by the Court, the 21th day of April, 1902.

This cause came on regularly for trial on the 22d day

of March, 1902, E. M. Wolfe, Eisq., and Messrs. Hawley
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& Puckett appearing as counsel for the plaintiff, and

Messrs. Wyuiau & VVjman appearing as counsel for the

defendant. A trial by jury having been expressly waived

by the respective parties, the cause was tried before the

Court without a jury, whereupon witnesses upon the part

of the plaintiff and defendant were duly sworn and ex-

amined, and documentary evidence introduced; the evi-

dence being closed, the cause was submitted to the Court

for consideration and decision, and, after due delibera-

tion thereon, the Court files its decision and findings of

fact and conclusions of law, and orders that judgment

be entered herein in favor of plaintiff for the sum of

fifty-eight thousand eight hundred and fifty-three and

85-100 (|58,S53.35) dollars.

Wherfore, by reason of the law and premises aforesaid,

it is ordered, adjudged and decreed that C. C. Tautphaus,

the plaintiff, do have and recover of and from the Owyhee

Land and Irrigation Company, the defendant, the sum of

fifty^eight eight hundred and fifty-three 35-100 (^8,-

853.35) dollars, together with said plaintiff's costs

and disbursements incurred in this action, amounting to

the sum of ninety-one and 85-100 dollars.

Dated April 24, 1902.

JAS. H. BEATTY.

[Endorsed]: No. 176. In the Circuit Court of the

United States, Ninth arcuit. Central Division, District

of Idaho. C. C. Tautphaus, Plaintiff, vs. The Owyhee

Land and Irrigation Company, a Corporation, Defend-

ant. Judgment. Filed April 24, 1902. A. L. Richard-

son, Clerk.
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[Endorsed] : In the Circuit Court of the United States

for the District of Idaho, Central Divis;ion. Judgment-

roll No. 176. C. C. Tautphaus vs. Qwjhee Land and Ir-

rigation Company. Register No. 1. Filed April 24, 1902.

A. L. Richardson, Clerk.

In tlie Circuit Court of the United States for the District of

Idaho.

C. C. TAUTPHAUS,
Plaintiff

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,

Defendant.

Opinion.

defendant denies the existence of the contract; also

This action is for a balance claimed to be due for the

construction of a canal under an alleged contract. The

pleads in bar of the action a former judgment between

the parties. Counsel for defendant having made no ref-

erence whatever in his argument or brief to the latter

defense, it is presumed that he has abandoned it How-

ever, the record shows that plaintiff commenced in the

state court an action against this defendant and the

American Loan and Trust Company upon the same con-

tract sued upon in this case, in which judgment was asked

against this defendant for the balance due and a lien un-

der the lien laws of Idaho, against the property upon
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Which the labor had been performed; that after the cause

was removed to this court, plaintiff drafted his pleading

in the form of an equitable action, claiming his lien

under the laws of Idaho. The record shows that de-

fendant demurred to the complaint, also that the cause

was dismissed upon defendant's motion, but no motion

appears in the record. The decision of the Court, dated

April 15, 1898, is on file, by which it appears that "That

the defendants move to dismiss this action because the

acts of the legislature, upon which as an equitable action

it is based, are, under the rulings of the Supreme Couri;

of this State, unconstitutionally enacted and are, there-

fore, void. It seems to be conceded, at any rate, it is the

fact, that the legislative acts in question come clearly

within the rule established by such court."

The only question ever discussed, considered or deter-

mined in such former action, was as to plaintiff's right

of lien, and his right to a judgment against either defend-

ant for the balance due him does not seem to have been

determined. The issue in this action is not the same

then decided, and the action is between part of the said

parties. Even if this question is not abandoned, I think

the case of Cromwell vs. The County of Sac, 94 U. S. 351,

determines the question against defendant.

Another defense is, that the contract sued ui)on was

never duly made. A motion was made by plaintiff that

defendant produce in evidence certain books and docu-

ments relating to the contract. The defendant's answer

through the affidavit of Horace Blancbard, its treasurer,

is to the effect that it has lost possession and control of
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all its books, records, papers, letters, etc., and further

says that "Such possession was lost through and as the

result of legal proceedings duly had and taken." It is

discreetly silent as to the nature of such legal proceed-

ings or who succeeded to the title of its property and

possession of its said records and papers, but as I under-

stood, it developed during tlie hearing, that defendant's

property fell into the hands of some of its former offi-

cers or stockholders. As the defendant declared its in-

ability to furnish the documentary evidence desired, to

show the relations and contract of the parties in this

action, other evidence was admitted, by which it is clearly

shown that the ofllcers of the company and plaintiff en-

tered into the contract alleged, in pursuance of which

plaintiff constructed the canal, that the same was com-

pleted, and by the defendant's agents accepted, who paid

the plaintiff the greater part of the contract price, and

that a balance is still unpaid and due thereon. Defend-

ant also asserts that the officers of the company who

entered into the contract with plaintiff had no authority

to do so. Such allegation is not proven, but, on the con-

trary, their acts were continued through several years,

through them a large part of the contract price was from

time to time paid, and finally the work was accepted as

finished and the company received the benefits of plain-

tiff's labor, and to all of this no protest or objection has

ibeen shown to have been made by the company. It
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seems to have acquiesced in all that was done; to have

been a quiet looker on, and the first animation that it

has shown is since its legal death, which has been mani-

fest by its interposition of every possible defense to the

plaintiff's claim for the balance due. I think it too well

settled that long neglect to object to the acts of officers

and agents of a corporation is such presumption of their

appointment and the acknowledgment of their authority

to act, tbat the corporation is bound thereby.

It is therefore held that there is now due plaintiff on

the contract sued upon a balance of forty thousand eight

hundred and thirty-one (|40,831) dollars, with interest

thereon at legal rate, from January 6, 1896, for which

judgment is ordered.

Dated at Boise, Idaho, this 23d day of April, 1902.

BEATTY,

Judge.

[Endorsed]: No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus vs.

Owyhee Land and Irrigation Company. Opinion. Filed

April 24, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the Central

Division of the State of Idaho.

C. G. TAUTPHAUS,
Plaintiff,

vs.

)

THE OWYHEE LAND A:N^D IRRiaA-

TION COMPANY (a Corporation), \

Defendant. /

Bill of Exceptions.

Be it remembered that this cause came regularly on

for trial on the day of , 1902, before the

Court, a trial by jury having been duly waived by stipu-

lation in writing signed by the respective parties and

filed with the clerk, whereupon the following proceed-

ings, among others, were had:

The plaintiff to maintain the issues on his part intro-

duced evidence showing that he had entered into the con-

tract in question with W. V. Phillips at Grand View,

Idaho; that Phillips claimed to be the President of the

defendant corporation; that no resolution, or other ac-

tion of either the board of directors or of the stockholders

of the defendant, authorizing the contract in any way,

was made or had, but evidence was admitted showing the

contract and the work under it to have been within the

knowledge and with the consent of certain persons whom
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the plaintiff claimed to be officer of the defendant and

members of its board of directors.

And the plaintiff further to maintain the issues on his

part, offered in evidence a certified copy of the appoint-

ment of Wiley and Wing as agents upon whom service

of process may be had under the provisions of the con-

stitution and statutes of Idaho, which said certificate

bears the signature "W. V, Phillips" as president, and

a seal purporting to be the seal of the defendant.

They were offered for the purpose of proving that said

Phillips was president of the defendant corporation.

To the introduction of each of these instruments the

defendant Objected on the ground that each is incomi)e-

tent for the purpose offered and as not being the best

evidence. Defendant claimed the best evidence to be the

minutes of the board of directors and of the stockholders*

meetings, and called for the same. But the objections

were overruled, and to each of said rulings the defend-

ant excepted for the reasons aforesaid. Whereupon the

certificates were read in evidence. The material parts

thereof are as follows:

I.

Exhibit "A."

Know all men by these presents, that the Owyhee Land

and Irrigation Company, a corporation organized and ex-

isting under the laws of the State of Rhode Island, does

hereby, in pursuance of the laws of the State of Idaho,

make this certificate, and does hereby designate Owyhee

County in the State of Idaho as the county in which the

principal place of business of said coriwration in the said
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State of Idaho shall be conducted, and does hereby des-

ignate Charles L. Wing, residing at Grand View in said

Owj^hee County, as the authorized agent of said corpora-

tion in said State of Idaho, on whom process issued by

authority of or under any law of the State of Idaho may

be served under article XI, section 10 of the Constitution

of the State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested by its secretary, and have caused its corporate

seal to be hereunto affixed at Providence in the county

of Providence and in the State of Rhode Island, this 10th

day of May, 1893.

[Seal] OWYHEE LAND AND IRRIGATION COM-

PANY,

By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNiSON,

Secretary.

( Duly acknowledged.)

Which instrument was filed in the office of the Secre-

tary of State of the State of Idaho on June 14, 1893.

And Exhibit "B" is the same in form and substance,

except that it is dated January 20, 1894, filed in the sec-

retary's office on February 5, 1894. And designates An-

drew J. Wiley as such statutory agent.

Whereupon the plaintiff was called as a witness on his

own behalf, and testified in part as follows:
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I entered upon the contract sued upon at Grand View,

Idaho, with Mr. Phillips, who represented himself to be

the president of the defendant. The contract was sub-

sequently modified as to the manner of the payment at

Providence, R. I. Phillips asked me to come there.

Question. After going east, what did you do?

Answer. Went to the office of the company and saw

the president and met a number of the board of directors.

The defendant o'bjected to that portion of the answer

in which the witness stated he "saw the president and

met a number of the board of directors," and asked that

the same be stricken out as not the best evidence. But

the said objection was overruled; to which ruling the

defendant for the reasons aforesaid excepted.

( The witness continued.) I saw Mr. Blanchard.

Question. You know the official position he held or

pretended to hold in the company?

The defendant objected on the ground the evidence

sought was incompetent and not the best evidence, which

would be the minutes of the stockholders and of the

board of directors, but the objection was overruled; to

which ruling the defendant, for the reasons aforesaid, ex-

cepted.

Answ^er. He was the treasurer of the company.

At this point, by permission of the Court, the plaintiff

amended his amended complaint so as to declare upon

the contract and its amendment; and it was agreed by

counsel in open court that defendant's answer should be

considered as putting in issue such allegations.

Mr. Wiley being sworn on behalf of the defendant, tes-
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tified in part as follows: I was at the company's offices at

Providence at one time during the building of the canal.

The meeting of the board of directors was haxi in Mr.

Phillips' office in connection with the company's office.

Question. State who were present on that occaision.

Answer. I cannot remember all of them; perhaps five

or six. It was supposed to be a full meeting of the board

of directors.

The defendant asked that that portion of the witness^

icith regard to its being a full meeting be stricken out

as not respective to the question, and as not the best

evidence, claiming that whether it was a full meeting or

not is a question to be determined by other evidence

than the witness' statement. But the Court overruled

the objection, and the defendant, for the reasons afore-

said, excepted. The testimony continued:

Question. Potter was a member of the board?

Answer. Yes, sir,

Mr. WYMAX,—I object to the statement of the wit-

ness that Potter was a member of the board. That is to

be determined by the minutes of the meetings of the

stockholders. He may state what was done and who

were there.

The COURT.—The best evidence, of course, would be

the minutes, but this is evidence and will be admitted.

The defendant, for the reasons aforesaid, excepted to

the ruling.

Mr. HAWLEY.—There is no use of repeating the ob-

jection to every question.
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Mr. WYMAN.—Very well; if that is the understanding.

(The witness continued.) Blauehai'd was present. lie

was a member of the board and treasurer of the com-

pany. 1 do not remember any others who were present.

My recollection is that five were there.

Question. State who was president at the time and

who presided;

Answer. Phillips.

Mr. WYMAN.—Do I understand that all this goes in

under our distinct objection?

The OOUKT.—Yes, sir.

Mr. VV'YMAiS.—And our exceptions.

(The witness continued.) The meeting discussed pui'-

suance of the work. 1 had come east at the request of

the president. The contract between the plaintiff and

defendant was discussed very fully.

The defendant, for reasons heretofore given, duly ex-

cepted to each and all of the testimony, but the same was

gifven under such exception.

Mr. TAUTPHAUS was recalled and testified in part as

follows: 1 received Exhibit "I" in due course of mail,

but 1 do not recognize the handwriting. 1 know Mr.

Edwin E. Phillips.

Question. What position did he occupy in the office?

Answer. 1 knew him as secretary of the company.

The letter was then offered in evidence. The defendant

objected on the ground that it was incompetent, being

written by some one not shown to be an officer of the

company.
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The WITNESS.—I recognized him as secretary.

Mr. WYMAN.—I still object. That is not evidence

that he was or is secretary. But the Court overruled the

objection; the defendant excepted for the reasons afore-

said, but the letter was read in evidence. The material

parts are as follows:

3.

Exhibit "I."

Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President and General Manager.

Providence, E. I., Oct. 16, 1894.

Mr. C. C. Tautphaus, Grand View, Idaho.

Dear Sir: We inclose you (through Mr. Wiley) draft for

$1025.00, ten hundred twenty-five dollars, same being for

September work as per contract, and deducted one thou-

sand dollars, due on account of the loan last spring, as

we are obliged to have it.

Sep. work 13,000

Retained ten 7r 300

Total 12,700

25^" bonds ^75

|2,025

On account of loan |1,000
j

$1,025
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We will seud bonds by next mail and trust you will

lind all satisfactory. We are,

Yours truly,

OWYHEE LAND AND IKRIGATION COMPANY.
. EDWIN E. PHILLIPS.

(The Witness continuing.) I received Exhibit "J" in

due course of mail. I do not recognize the signature.

A draft for |2,025 accompanied the letter. The letter

was then offered in evidence.

Defendant objected on the ground that it was not

shown that Blanchard was an officer of the company, or

that he ever signed, or ever saw the letter. The objec-

tion was overruled; the defendant for the reasons afore-

said excepted and the letter was read in evidence. It

is as follows:

Exhibit "J."

Office of the Owyhee Land and Irrigation Company.

W. V. Phillips, President.

Providence, K. I., April 24, 1895.

C. C. Tautphaus, Esq., Mountain Home, Idaho.

Dear Sir: We enclose herewith draft on First National

Bank, New York, for $2025, twenty hundred twenty-five

dollars; same being cash payment in full for work per-

formed in Idaho during the month of March as per Con-

tract. We are.

Yours truly,

OWYHEE LAND AND IRRIGATION COMPANY.

H. K. BLANCHARD,
Treas.

Pr. C. G. MOORE.
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The plaintiff rested and the evidence closed.

Subsequently the Court ordered judgment to be or-

dered in favor of the plaintiff and against the defendant

and it was done accordingly.

And because none of the foregoing matters appear of

record herein, and the same are matters suitable to be

incorporated in a bill of exceptions:

Now, therefore, the foregoing is signed and sealed by
the Ck)urt as and for defendant's bill of exceptions here-

in (the time for making and filing this bill havino- been
by order of the Court extended to include this date),

and the same contains the defendant's exceptions taken
on the trial and so much of the evidence as is necessary

to explain and understand the same.

Dated July 7, 1902.

JAS. H. BEATTY,

Judge.

The above and foregoing bill of exceptions is hereby

proposed and served this 2Gth day of June, 1902.

WYMAN & WYMAN,
Defendant's Attorneys.

Service of the above and foregoing bill of exceptions

.this day admitted, June 20, 1902.

E. M. WOLFE and

HAWLEY & PUCKETT,

Plaintiff's Attorneys.

[Endorsed]: No. 176. United States Circuit Court,

Central Division, District of Idaho. C. O. Tautphaus

vs. The Owyhee Land and Irrigation Company. Bill of
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Exceptions. Filed Juue 20, 1902. A. L. Kifburdson,

(Jlerk. lietiled July 7tli, 1902. A. L. liicbai-dson, Clerk.

Harry (J. Wyman, Fraali T. Wyman, Wyman & Wyman,

Attorneys at Law, Boise, Idaho.

In the Circuit Court of the United States for the Ninth Cir-

cuit of the District of Idaho, Central Division.

C. C. TAUTPHAUS,
Plaiutitt',

'

vs.

THE OWYHEE LAND AND, IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

Gomes now the Owyhee Land and Irrigation Company,

the above-named defendant, by its attorneys, and com-

plains that in the record and proceedings had in said

cause, and also in the rendition of the judgment in the

above-entitled cause, in the said United States Circuit

Court, Ninth Circuit, District of Idaho, Central Division,

at the March term thereof, A. D. 1902, against said de-

fendant on the -— day of April, 1902, manifest error

hath happened to the great damage of said defendant,

all of which will more in detail appear from the assign-

ment of errors which is filed with this petition.

Wherefore, said defendant prays for the allowance of

a writ of error in this behalf to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Circuit,
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for the correction of errors so complained of, that an or-

der be made fixing the amount of bond in said cause,

that a transcript of the proceedings, record and papers

in this cause, duly authenticated, be sent to the said

United States Circuit Court of Appeals, and for such

other orders and process as may cause the same to be

corrected by said Court,

WYMAN & WYMAN,
Attorneys for the Defendant, The Owyhee Land and

Irrigation Company.

Service of the above petition for writ of error hereby

admitted this 10th day of July, 1902.

E. M. WOLFE and

HAWLEY & PUCKETT,

Attorneys for the Plaintiff, Tautphaus.

[Endorsed]: ^'o. 17G. United States Circuit Court,

Ninth Circuit, District of Idaho, Central Division. C.

C. Tautphaus, Plaintiff, vs. Owyhee Land & Irrigation

Company, Defendant. Petition for Writ of Error.

Filed July 11, 1902. A. L. Richardson, Clerk. Harry

C. Wyman, Frank T. Wyman, Wyraan & Wyraan, At-

torneys at Law, Boise, Idaho.
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Jn the Circuit Court of the UnUed ^tatca for the Ninth Cir-

cuity District of Idaho, Central Division.

C. 0. TAUTPHAUS,
Plaintiff,

THE OWYHEE LAND AND IKIUGA-

TION COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Afterward, to wit, on the lOth day of July, 1902, comes

the defendant, the Owyhee Land and Irrigation Com-

pany, by Wyman & Wyman, its attorneys, and says that

in the record and proceedings in the above-entitled

cause there is manifest error in this, to wit:

First.—That the United States Circuit Court for the

Ninth Judicial Circuit, District of Idaho, erred in over-

ruling the objection of counsel for plaintiff in error to

the introduction in evidence, at the trial of said cause,

of the certified copy of the certificate of appointment of

Charles L. Wing as statutory agent, being Plaintiff's

Exhibit "A," and admitting the same in evidence. Said

certificate is as follows:

Know all men by these presents, that the Owyhee

Land and Irrigation Company, a corporation organized

and existing under the laws of the State of Rhode Island,

-does hereby, in pursuance of the laws of the State of
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Idaho, make this certificate, and does hereby designate

Owyhee Count}-, in the State of Idaho, as the county in

the said State of Idaho in which the principal place of

business of said corporation in the said State of Idaho

shall be conducted and does hereby designate Charles

L. Wing, residing at Grand View in said Owyhee County

as the authorized agent of said corporation in the said

State of Idaho on whom process issued by authority of

or under any law of the State of Idaho may be served

under article XI, section 10, of the constitution of the

State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested by its secretary, and have caused its corporate

seal to be hereunto affixed at Providence, in the county

of Providence and in the State of Bhode Island, this 10th

day of May, 1893.

OWYHEE LAND AND IRKIGATION COMPANY.

; . By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNSON,
.

.. Secretary.

(Duly acknowledged.)

Whichi instrument was filed in the office of the Secre-

tary of State of the State of Idaho, on June 14, 1893.

Said objection was on the ground that said instrument

is incompetent for the purpose offered and Is not the best

evidence.
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Second.—The said Court erred in overruling the objec-

tion of counsel for plaintilT in errc»r to the introduction

in evidence, at the trial of said cause, of the certified

copy of the certificate of apjwintment of Andrew J.

Wiley as statutory agent, being Plaintiff's Exhibit "B,"

and admitting the same in evidence. Said certificate is

as follows:

Know all men by these presents, that the Owyhee

Land and Irrigation Company, a corporation organized

and existing under the laws of the State of Rhode

Island, does hereby in pursuance of the laws of the State

of Idaho, make this certificate, and does hereby desig-

nate Owyhee County, in the State of Idaho, as the

county in which the principal place of business of said

corporation in the said State of Idaho vshall be conducted,

and does hereby designate Andrew J. Wiley, residing

at Grand View in said Owyhee County as the authorized

agent of said corporation in said State of Idaho on whom

process issued by authority of or under any law of the

State of Idaho niay be served under article XI, section

10, of the constitution of the State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested bv its secretary and have caused its corporate seal
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to be hereunto affixed at Providence, in the county of

Providence and in the State of Rhode Island, this 20th

day of January, 1894.

[Seal] OWYHEE LAND AND IPvRIGATION C0:M-

PANY.

By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNSON,

Secretary.

(Duly acknowledged.)

Which instrument was filed in the office of the Secre-

tary of State of the State of Idaho, on February 5. 1891.

Said objection was on the s^ound that said instrument

is incompetent for the purpose offered and as not the

best evidence.

Third.—The said Court erred in overruling the motion

of counsel of plaintiff in error to strike out as not the

best evidence that portion of the testimony of the wit-

ness Tautphaus wherein he states that he "saw the

president and met a. number of the board of directors."

Fourth.—That the Court erred in overruling the ob-

jection of counsel for plaintiff in error to the following

question asked of the witness Tautphaus: "You know

^he official position he (Blanchard) held, or pretended

1o hold in the company?" To which question said wit-

ness made answer as follows: "He was the treasurer of

Ihe company." The objection was on the ground that

the evidence sought was incompetent and was not the

best evidence.

Fifth.—The Court erred in overruling the motion of
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counsel for plaiutilT iu error to strike out as not respon-

sive to the question and as not the best evidence, that

portion of the testimony of the witness Wiley, wherein

he states: "It was supposed to be a full meeting of the

board of directors."

Sixth.—That the Court erred in overruling the objec-

tion of counsel for plaintiff in error to the following

question asked of the witness Wiley: "Potter was a

member of the board?" To which said witness made an-

swer as follows: "Yes, sir." The objection was on the

ground that the evidence offered was not the best evi-

dence.

Seventh.—That the Court erred in permitting the

Avitness Wiley to testify over the objection of counsel

for plaintiff in error as follows: "He (Blanchard) was a

member of the board and treasurer of the company."

Question. State who was present at the time and

who presided.

Answer. Phillips. The objection to the saitl evi-

dence was on the ground that the same was not the

best evidence.

Eighth.—That the Court erred in overruling the ob-

jection of counsel for plaintiff in error to the introduc-

tion in evidence on the trial of said cause of the letter

dated October 16, 1894, addressed to C. C. Tautphaus,

being Plaintiff's Exhibit "I," and admitting it iu evi-

dence. Said letter is as follows:
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Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President and General Manager.

Providence, R. I., Oct. 16, 1894.

Mr. C. C. Tautphaus, Grand View, Idaho.

Dear Sir: We inclose you (throuc^h ^Ir. Wiley) draft

for 11025.00, ten hundred twenty-five dollars, same be-

ins for September work as per contract, and deducted

one thousand dollars due on account of the loan last

spring, as we are obligied to have it.

Sep. work $3000

Retained ten per cent 300

Total 12700

25 per cent bonds 675

12025

Per cent of loan flOOO

11025

We will send bonds by next mail and trust you will

find all satisfactory. We are.

Yours truly,

OWYHEE LAND AND IRRIGATION COMPANY.

EDWIN E. PHILLIPS.

Said objection was on the ground that the evidence

does not show said Edwin E. Phillips to have occupied

any position with respect to the Cmirt, and as not com-

petent.
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Ninth.—That the Court erred iu overruling the objec-

tion of counsel for plaintiff in error to the introduction

in evidence at the trial of said cause, of the letter dated

April 21, 1895, addressed to C. C. Tautphaus, beinj? T'lain-

liff's Exhibit "J," and admittiujjj the same in evidence.

Said letter is as follows:

Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President.

Providence, R. I., April 24, 189'5.

C. C. Tautphaus Esq., Mountain Home, Idaho.

Dear Sir: We inclose herewith draft on First National

Bank, New York, for |2025.00, twenty hundred twenty-

live dollars, same being cash payment in full for work

performed in Idaho during the month of ^Nfarch, as per

contract.

We are, yours truly,

OWYHEE LAND AND IRRIGATION ro:MPANY.

H. K. BLANCH A RD,
Treasurer.

Pr C. O. MOORE.

Objection was on the ground that Blanchard was not

shown to be an officer of the Court, or that he ever signed

or ever saw the letter.

T"cnth.—That the said Court erred in directing or per-

mitting a judgment to be entered in this action in favor

of plaintiff and against defendant.

Wherefore, the said the Owyhee Land and Irrigation

Company prays that the judgment of the said Circuit

(^ourt of the United States, for the Central Division of the
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District of Idaho, be reversed and the said Court be or-

dered to enter an order setting aside the judgment en-

tered herein, and to grant a new trial of this cause, and

for such other relief as this defendant may be entitled to.

WYMAN & WYMA:N,

Attorneys for Defendant and Plaintiff in Error.

Service of the assignment of errors is hereby admitted

this day of July, 1902.

E. M. WOLFP] and

HAWLEY & PUCKETT,

Attorneys for Plaintiff and Defendant in Error.

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. The Owyhee Land

and Irrigation Company. Assignment of Errors. Filed

Julv 11th, 1902. A. L. Eichardson. Clerk. Harry C.

Wyman, Frank T. Wyman, Wyman & Wyman, Attor-

nevs at Law, Boise, Idaho.

Bond on Writ of Error.

Know all men by these presents, that we. The Owyhee

Land and Irrigation Company, as principal, and The

American Bonding and Trust Company, as surety, are

held and firmly bound unto C. C. Tautphaus in the full

and just sum of three hundred (|300.00) dollars, to be paid

to the said C. C. Tautphaus, his heirs, executors, admin-

istrators or assigns; for which payment well and truly

to be made, we bind ourselves, our heirs and snccessors,

jointly and severally, firmly by the presents. Sealed
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with our seals and dated tlii« 11th day of July, iu the year

of our Lord, 1902.

Whereas, lately in the March term, A. D. 1902, of the

Circuit Court of the United States for the Central Di-

vision of the District of Idaho, in a suit pending in said

court between C. C. Tautphaus, plaintiff, and The Owyhee

Land and Irrigation Company, defendant, judgment was

therein rendered against the said defendant; and the said

defendant, The Owyhee Land and Irrigation Cx)mpaiiy,

has olDtained a writ of error directed to said court to re-

voke the judgment in the aforesaid suit, and a citation

directed to said C. C. Tautphaus citing and admonishing

him to be and appear in the United States Circuit Court

of Appeals for the Ninth Circuit, at the city of San Fran-

cisco, sixty days from and after the date of said citation:

Now, the condition of the above obligation is such that

if the said Owyhee Land and Irrigation Company shall

prosecute said writ of error to effect and answer all costs

if it shall fail to make good its plea, then the above obli-

gation to be void; else to remain in full force and effect.

THE AMERICAN BONDING AND TRUST

COMPANY OF BALTIMORE CITY.

By FRANK R. COFFIN,

Vice-President.

[Seal] Attest: CHARLES F. NRAL,

Assistant Secretary.

THE OWYHEE LAND AND IRRIGATION COM-

PANY,

By W YMAN & WYMAN,
Its Attorneys and Agents.
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Form of bond and sufficiency of surety approved.

JAMES H. BEATTY,

Judge.

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land and

Irrigation Company. Bond on Writ of Error. Filed

July 11, 1902. A. L. Eichardson, Clerk. Harry C. Wy-

man, Frank T. Wyman, AYyman & Wyman, Attoneys at

Law, Boise, Idaho.

In the Circuit Court of the United States for the Central

Division of the District of IdaJw, Ninth Circuit.

0. C. TAUTPHAUS,
Plaintife,

vs.

THE OWYHEE LAND AND IREIGA-(

TIOX COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error.

On this day comes the defendant, the Owyhee Land and

Irrigation Company, by Wyman & Wyman, its attorneys,

and presents its petition accompanied by an assignment

of errors, praying for the allowance of a writ of error,

intended to be urged by him, and praying also that a

transcript of the records, proceedings and papers on

which judgment herein was rendered, duly authenticated,

may be sent to the United States Circuit Court of Ap-
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peals for the Ninth Judicial Circuit, and that such other

aud further proceeding's may be had as are proper in the

premises.

Now, therefore, in due consideration, the Court doth

allow said writ of error, upon the giving by said defend-

ant of a bond in the sum of three hundred (300) dollars,

and doth order that a transcrijjt of the records, proceed-

ings and papers in this cause, together with all tilings

thereunto relating be transmitted by the clerk of this

court to the said United States Circuit Court of Appeals

for the Ninth Judicial Circuit at San Francisco with all

convenient speed.

Done this 11th day of July, 1902.

JAMEiS H. BEATTY,

Judge.

Attest: A. L. RICHARDSON,

Clerk.

[Endorsed] : No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus, Plff., vs. Owyhee L. &
I. Co., Deft. Order allowing writ of error. Filed July 11,

1902. A, L. Richardson, Clerk. Harry C. Wyman,

Frank T. Wyman, Wyman & Wyman, Attorneys at Law,

Boise, Idaho.
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In the United States Circuit Court^ Ninth Circuit.

THE OWYHEE LAND AND IBKIGA-

TION COMPANY (a Corporation),

Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Citation.

United States of America—ss.

Tlie President of the United States to C. C. Tautphaus,

Greeting

:

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals, for the

Ninth Circuit, to be held at the city of San Francisco, in

the State of California, within thirty day® from the date

of the writ pursuant to a writ of error filed in the clerk's

office of the Circuit Court of the United States for the

District of Idaho, Central Division, wherein the Owyhee

Land and Irrigation Company is plaintiff and you are the

defendant in error, to show cause, if any there be, why

the judgment in the said writ of error mentioned should

not be corrected and speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 11th day of July, A. D. 190i2.

JAS. H. BEATTY,

United States District Judge Presiding in the Qrcuit

Court.
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Attest:

[Seal] A. L. RIOHAKDSON,

Clerk.

Service of the albove citation admitted this 19th day of

July, 1902.

E. M. WOLFE,
HAWLEY & PUOKETT,

Attorneys for Defendants in Error.

[Endorsed]: No. 176. Circuit Court of the United

States, District of Idaho. C. C. Tautphaus, PlfP., vs.

Owyhee L. & I. Co., Deft. Citation. Filed July 19, 1902.

A. L. Richardson, Clerk.

In the Circuit Court of Appeals for the Ninth Circuit.

THE OWYHEE LAND AND lERIOA-

TION COMPANY,
Plaintiff in Error,

j

ve.

C. C. TAUTPHAUS,

Defendant in Error.

Writ of Error.

The United States of America 1
'

Y
ss.

Ninth Judicial Circuit. J

The President of the United States to the Honorable, the

Judges of the Circuit C^ui-t of the United States, for

the District of Idaho, Greeting?:

Because in the record and proceedings, as also in the



56 The OwyJiee Land and Irrigation Co.

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between C. C.

Tautphaus, plaintiff, and the Owyhee Land and Irriga-

tion Company, defendant, a manifest error hath happened

to the great damage of the said defendant, the Owyhee

Land and Irrigation Company, as by its complaint ap-

pears, we being willing that , error, if any hath been,

should be duly corrected, and full and sipeedy justice

be done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record and

proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 9th day of Au-

gust, 1902, in said Circuit Court of Appeals, to be then

and there held, that the record and proceedings being in-

spected, the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error what of right

and according to the laws and customs of the United

States should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this lath day of July, 1902.

[Seal] A. L. RIOHAEDSON,

Clerk United States Circuit Court for the District of

Idaho.

Allowed by:

JAS. H. BEATTY,

Judge.
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Service hereof admitted this ll>th day of July, 1902.

E. M. WOLFE, and

HAWLEY & PUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : In the United States Circuit Court of Ap-

peals for the Ninth Circuit. The 0>wyhee Land and Irri-

gation Company, Plaintiff in Error, vs. C. C. Tautphaus,

Defendant in Error. Writ of Error. File<l July 19, 1902.

A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

Attest

:

[Seal] A. L. RICHARDSON,

Clerk.
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Ill the Ciretiit Court of the United States, Central Division,

of the District of Idaho.

THE OWYHEE LAND AND IRRiaA-

TION COMPANY,

Plaintifif in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of p«ages numbered from

1 to 73, inclusive, to be a full, true and correct copy

of the record and proceeding's in the above-entitled

cause, and that the same together constitute the tran-

script of the record and the return to the annexed writ

of eiTor.

I further certify that the cost of the said record,

amounting to the sum of |52,50, has been paid by the

plaintiff in error.

Witness my hand and the seal of said Circuit Court,

affixed at Boise, Idaho, this 30th day of July, A. D. 1902.

[Seal] A. L. RICHARDSON,

Oerk.



vs. C. C. Tanfpliau.s. 59

[Endorsed]: No. 883. In the United Staters Circuit
Court of Appeals for the Niuth Circuit. The Owyhee
Land and Irrio-ation Oompauy, Plaintiff in EiTor, v« C C
Tautphaus, Defendant in Error. Transcript of Keconj!
Upon Writ of Error to the United States Circuit Court for

the District of Idaho, Central Division.

Filed August 4, 1902.

F. D. MOXCKTON,
Clerk.




